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INJUNCTIONS
PowER OF EQUITY TO ENJOIN CRIMINAL AcT ILLEGAL PRACTICE OF MEDICINE AS A PUBLIC Nu1sANCE -The state, on the
relation of a district attorney, sued to enjoin the defendant from practicing medicine in violation of a state statute.1 The statute termed the offense a misdemeanor and provided for imprisonment and a fine. The state alleged that the
defendant's activities constituted a public nuisance because he was unskillful and
thus endangered the health and lives of the public. Defendant demurred on the
grounds that such conduct did not constitute a public nuisance and that the
penal provisions of the statute afforded an adequate remedy. Held, injunction
granted on the ground that the defendant's practice of medicine was a public
nuisance and the penal provisions of the statute were inadequate. State ex rel.
Marron v. Compere, 44 N. M. 414, 103 P. (2d) 273 (1940).
It is well-settled that equity is not deprived of jurisdiction over acts which
are criminal if other grounds for equitable relief are present/.! In the absence of a
statute providing for injunctive relief for violation of medical licensing acts,8
the basis of equity jurisdiction is the power to abate a public nuisance. In a prior
decision 4 the New Mexico court adopted the view of the majority of courts that
the unlicensed practice of medicine is not a nuisance per se. G According to that
view such practice is deemed a nuisance only if there is some showing, as in the
principal case, that the defendant endangers the health and lives of the public
because of his lack of professional knowledge and skill. But as the foundation of
equitable jurisdiction is the greater efficacy of its remedy, it must first appear
that the legal remedy is not adequate. 6 The courts are in disagreement on the
question whether the legal remedy is so inadequate as to give equity jurisdiction
if the statutory penal provisions are ineffective to prevent the illegal act. Some
courts have regarded imprisonment for a short period or the imposition of a
small fine as an inadequate legal remedy if repeated violations of the licensing
1 N. M. Stat. Ann. (1929), § 110-Jio: "Any person who shall practice medicine
... without being the holder of a license ..• shall be ..• punished by a fine not to
exceed one hundred dollars ( $ 100.00), or imprisonment in the county jail not to exceed
ninety days, or by both such fine and imprisonment in the discretion of the court."
z 20 R. C. L. 475 (1918); 32 C. J. 279 (1923); In re Debs, 158 U.S. 564,
15 S. Ct. 900 (1895); annotation, 33 L. R. A. (N. S.) 325 (1911).
8 Statutes authorizing injunctive relief are found in Colorado, Indiana, Iowa,
Kansas, Louisiana, Oregon, Texas and Utah. Decisions upholding the validity of such
statutes are: State v. Fray, 214 Iowa 53, 241 N. W. 663 (1932); State v. Howard,
214 Iowa 60, 241 N. W. 682 (1932); Board of Medical Examiners of Utah v. Blair,
57 Utah 516, 196 P. 221 (1921); Gregg v. People, 65 Colo. 390, 176 P. 483
(1918).
4 State v. Johnson, 26 N. M. 20, 188 P. JI09 (1920).
6 State v. Maltby, 108 Neb. 578, 188 N. W. 175 (1922); State ex rel. La Prade
v. Smith, 43 Ariz. 131, 29 P. (2d) 718 (1934); Dean v. State, 151 Ga. 371, 106
S. E. 792, (1921); People ex rel. Shephardson v. Universal Chiropractors' Assn., 302
Ill. 228, 134 N. E. 4 (1922). To the effect that a small loan business may be a
nuisance per se, see 38 M1cH. L. REv. 279 (1939).
6
See annotation in 81 A. L. R. 292 at 296 (1932); 92 A. L. R. 173 at 175
(1934); People ex rel. Bennett v. Laman, 277 N. Y. 368, 14 N. E. (2d) 439
(1938).
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act are not thereby prevented.7 In one case injunctive relief was given because
the defendant was entitled to numerous appeals which would cause delay in tjie
abatement of the nuisance. 8 But even if the criminal penalties are insufficient, it
is submitted that equitable interference is not warranted. In such cases the
proper solution seems to be an appeal to the legislature to provide a more
stringent penalty,9 since the legislature is invested with the power to fix punishments for offenses against the public. When the legislature has acted upon the
matter, it should not be the province of the equity courts to furnish a different
penalty which is, in its opinion, a more suitable deterrent.

7 State v. Anderson, 6 Tenn. C. C. A. I (1915); Commonwealth ex rel. Grauman v. Continental Co., 275 Ky. 238, 121 S. W. (2d) 49 (1938). See also Kentucky State Board of Dental Examiners v. Payne, 213 Ky. 382 at 388, 281 S. W. 188
(1926), where it was said: "The purpose was not to create a crime but to provide for
the public welfare. . .. Manifestly, the legislature did not intend to limit the means
of enforcement to the small and insignificant penalty .•• in the act."
8 Board of Health of Grand Rapids v. Vink, 184 Mich. 688, 151 N. W. 672
(1915).
9 State v. Maltby, 108 Neb. 578, 188 N. W. 175, (1922); People ex rel. Shephardson v. Universal Chiropractors' Assn., 302 Ill. 228, 134 N. E. 4 (1922). In the
latter case the association of 5 2 chiropractors paid all the fines imposed on its members
for violation of the penal statute.

